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MCKINI,EY COUNTY
oRDTNANCE NO. SEPT-er-o77

OPEN BTTRNING AND I]NATTENDED FIRES

AN ORDINA}.ICE PROHIBITING OPEN BURNING AhID UNATTENDED FIRES
WITIIIN MCKINLEY COTJNTY; PROVIDING FOR DGMPTIONS; ESTABLISHING
CONTROLS ON TIIE USE OF OPEN BIJRNING; SETTING FORTII PROVISION FOR
OBTAINING PERMITS; SETTING TIIE PENALTIES FOR VIOLATION; A}.ID, PROVIDING
FOR A}I EFFECTT\IE DATE.

WHEREAS, the Board of Commissioners of McKinley Cointy find that danger exists to

property and human health by unregulated open burning and unattended fires in McKinley County

and the burning of refuse creates smoke and noxious odors which drifts into residential and

commercial areas adjacent to the City of Crallup, water and sanitation districts, and approved

residential zubdivisions within McKinley County; and,

WHEREAS, those activities present a clear danger to the healtb safety, and welfare ofthe

citizens ofMcKinley County, along with the costs connected with zuppressing and controlling fires.

ACCORDINGLY, be it Ordained by the Board of Commissioners:

SECTION I: SHORT TITLE

This Ordinance shall be known as the Open Burning and Unattended Fire Ordinance.

SECTION II: DEFINTTIONS

For the Purpose ofthis Ordinance, the following terms, phases, words, and derivations shall

have the meaning given herein. *Shall'is always mandatory and not merely directory. The masculine

includes the feminine. The singular includes the ptural, where appropriate.

A. "OpenBurningl'-meansthesettingofafirg or causingor proanring a firetobe setto any
inflammable material which is not contained in an incinerator approved by the Regulations of the New
Mexico Environment Department or U.S. Environmental Protection Agency.
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B. "[Jnattended Fire'- means allowing fire to escape or spread from the control ofthe person
having charge thereofwithout usrng rearcnable and properprecautions to prevent the escape thereof.

C. "Counq/' - rneans McKinley County, New Me,xico.

D. '?etrson'- meatls any natural persor! finq associatio4 partnership, corporatioq company or
organization of any kind.

E. '?.efuse" - includes, but is not limited to wastes resulting from the handling, preparatiorg
cooking and consumption offood; ashes; cardboard; paper; tin cans; dirt; wood; glass; irash; and
crockery.

F. "Yard Waste" - includes, but is not limited to tree branches and other parts oftrees; leaves;
grass clippings; weeds; and, plant materials.

G. "Buffer Zon€'- means the following: an area within three (3) miles of the corporate
limits ofthe City of Gallup; the area within and surrounding one (l) mile of any established Water
and Sanitation District; and, the area within and zurrounding one (1) mile of any approved residential
subdivision.

H. "Volunteer Fire District" - rl€anS the certified volunteer fire district where the property is
located. Ifproperty is not within a district, then "Volunteer Fire District" means the Colnty" iirc
and Safety Department.

I. 'Department" - means the Environment Department of the State ofNew Mocico.

SECTION III: PROHIBITED ACTTVITIES

A Except as othenrrise provided in this Ordinancg it shdl be prohibited for any person to:

l. Knowingly or intentionally commit or allow..open burning".
2. Knowingly or intentionally commit or alrow "unattended fires".
3. Burnanyinflammablevegaation, trees, plantq grasses, weeds, or bushesuponany

land within a "buffer zone".
4. Knowingty or intentionally burn any "refuse" or'!ard waste" within a "buffer zone';
5. Commit or allow "open burning" or start an "unattended fire" upon the lands of

.another person.

B. A violation of these provisions shall be a petty misdemeanor punished in accordance with
Section VII hereof
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SECTION IV: DGMPTIONS

A Open burning is permissible without a permit for the folowing purposes:

l. For recreational purposes (including traditional ceremonies), commercial barbearing
heating of home by fireplace, the noncommercial cooking offood for human consumptioq
and for the warming by small wood fires at construction sites.

2. Open burning of natural gas is permitted at gasoline plants and compressor stations and
when used or produced in driling completion and work over operations on oil and gas wells
when necessary to avoid serious hazard to safety.

3. Open burning of explosive materials is permiued where the transportation of such
materials to other facilities could be dangerous. Explosive materials shall mean those as
defined by the State ofNew Mexico in statutes or regulations

B. Subject to whatever conditions the State ofNew Morico Environment Department may impose,
and/or any conditions imposed by the local Volunteer Fire Disuict or the County's Fire and Safety
Department, open burning rnay be atlowed wtren a pennit is obtained. A permit can be obtained from
either the Environment Department or the locat Volunteer Fire District. The Environment
Department or a local Volunteer Fire District may grant a permit for the following purposes:

weed abatement;
prevention of fire hazards;
disposal of dangerous materials (as defined by State stahrte or regulation);
instruction and training ofbona fide fire-fighting urd fire-rescue personnel;
civil defense;
conservation;
game management;
disease and pest control;
land clearance for highway construction;
forestry management;
disposal of firlly dried tumbleweeds;
control of vegetation in inigation ditches and canals;
clearance and maintenance of watercourses and flood control channels to eliminate
flood hazards;

. disposal ofhydrocarbons spilled or lost from pipeline breala or other transport failure;
agricultural management, excluding timber, directly related to the growing or
harvesting ofcrops; and,
other special circumstances.
if disposal of dried vegetation would tend to overburden any solid waste system(s),
then burning is an acceptable alternative.
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C. Any open burning permitted under Sections tV-A and B, above must be maintained under the
following conditions.

l. the emission of smoke shall not be allowed to pass onto or across a public road or landing
strip such that a hazardis created by impairment ofvisibility;

2. no natural or synthetic rubber or petroleum products may be burned;

3. care must be taken to minimize the amount of dirt on the material being burned;

4, allburning o(c€pt reoeationa[ heating and agricultural burning, must take place between
the hours of 10:00 a.m. and 4:00 p.m.

5. the material to be burned must be as dry as possible; and,

6. the wind direction at the site of agricultural burning must be such that the smoke will
generally be canied away from areas of human habitation and away from any buffer zone.

SECTION V: PERMITS TO CONDUCT A]TI OPEN BTJRN

A. Any person seeking a permit to "open burn" shall do so by submitting a request to either the
State ofNew Morico Environment Department pursuant to the rules and regulations adopted by the
Secretary of the Department; or, by requesting a permit form the local Volunteer Fire pistrict
pursrant to the t:{ltrs of this Ordinance. The local Volunteer Fire District has the option of iszuing
a permit or requiringa-Person to apply for a State permit from the Environment Department. fui!
request shall be in writing and shall at a minimurq contain the following information:

l. the requestor's narne, address and telephone number;
2. the physical location where the burning is to be conducted;
3. the tlpe and quantrty ofmaterial to be burned;
4. the date(s) when the burning is to be conducted;
5. the methods that will be followed to ignite, maintain and control the burning;
6. reasons why the requestor believes the burning is necessary; and,
7. the alternatives to burning and the reasons why the requestor believes them not to be

feasible.
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B. A permit to burn shall not be issued if the local Volunteer Fire District or the New Mexico
Environment Department daermines that

l. A practical alternative to burning exists (if any solid waste collection system will become
overburdened by dried vegetatioq burning or composting of the dried vegetation will be
preferred); or,
2. The health or welfare of any other person may be detrimentally atrected; or,
3. Ambient air quality of other property may be detrimentdly affected.

C. A copy of any permit issued by the Environment Department shall be delivered by the permitee
to the local Volunteer Fire District. The local Fire Chief or the County's Fire and Safety Director
may rwiew the permit and impose other restrictions on open burning depending on local conditioru.
The Fire Chief or County's Fire and Safety Director may also cancel an iszued permit if he/she
deermines that any ofthe conditions listed in Secdon V@) above exists. The Fire Chief or County's
Fire and safety Director may also change the effective date(s) of any permit if he/she determines that
the weather is too dangerous for an open burn to take place on the dates issued.

D. A copy of any permit issued by the local Volunteer Fiie Department shall be delivered by the
permitee to the Environment Department of the State ofNew Mexico.

SECTION VI: LITIGATION

The County may enforce the provisions of this Ordinance by civil and criminal actions in

court, for the collection of damages, or for other appropriate relief, including ir{unctive relief.

:SECTION VII: PENALTY PROVISION and ENFORCEMENT

A. Any person who violates this Ordinance shall be guilly of a paty misdemeanor and shall be
punished by a fine of not more than three hundred ($300.00) dollars or by imprisonment of up to
ninety (90) days in jail orboth. Molators shall be issued non-trafrc citations. Violators shall receive
copies of a citation by personal service or certified mail. Violators shall appear or respond to any
citations under this Ordinance in the McKinley County lvlagishate Court as provided by New Mexico
Law. In addition to the foregoing penalties, any person convicted or found liable hereunder may
be assessed the actual cost incuned by tlre County in suppressing or controlling any fire in violation
hereof.

B. This Ordinince rnay tle enforced by the following: Any law enforcement officer having jurisdistion
in the County ofMcKinley; fuiy code enforcement officer ofMcKinley County; fuiy employee(s)
of McKinley County authorized by the Board of County Commissioners to issue citations for
violations of this Ordinance; and, anyFire Chief of a local Volunteer Fire Distria.
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SECTION VIII: SEVERABILITY

Ifany ofthese sections, subsections, sentences, clauses, or phrases ofthis Ordinance are for

any reason found to be unconstitutional, illegal or invalid, the remaining portions of this Ordinance

shall not be affected.

SECTION fX: REPEAL

Effective with the enactment hereof,, any pre-existing County Ordinances covering the same

subject matter as herein described, are hereby repealed. Specifically, Ordinance Number 03-94-055,

is hereby repealed.

SECTION X: EFFECTT\IE DATE

Pursuant to State law, this Ordinance shall become effective on December 13, 1998, which

date is thirty (30) days after adoption by the Board of Commissioners.

PAssED, ADoPTED AND APPRoVED THIS t2rh DAy oF No\ZEMBE& 199t.
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